STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 02-2820

PATRI CI A A. HOLMES,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, this cause came on for final hearing on
Septenber 11, 2002, in Mam, Florida, before Adm nistrative Law
Judge Claude B. Arrington, of the Division of Admi nistrative
Hear i ngs.

APPEARANCES

For Petitioner: Luis M Garcia, Esquire
M am - Dade County School Board
1450 Nort heast Second Avenue
Suite 400
Mam, Florida 33132

For Respondent: Eric J. Cvel bar, Esquire
1181 Northwest 57th Street
Mam , Florida 33127

STATEMENT OF THE | SSUE

Whet her Petitioner has just cause to term nate Respondent's
enpl oynent as a school nonitor on the grounds alleged in the

Notice of Specific Charges filed Septenber 5, 2002.



PRELI M NARY STATEMENT

At the tinmes pertinent to this proceeding, Petitioner
enpl oyed Respondent as a school security nonitor and assi gned
her to work at Horace Mann M ddl e School (hereinafter “Horace
Mann”) and at a tenporary worksite within the M am -Dade County
school district. On June 19, 2002, Petitioner voted to suspend
Respondent's enpl oynent without pay and to initiate proceedi ngs
to term nate her enploynent. Respondent tinely requested a
formal hearing on the matter. The matter was transferred to the
Di vision of Adm nistrative Hearings by letter dated July 16,
2002, and this proceedi ng foll owed.

Petitioner’s Notice of Specific Charges, filed Septenber 5,
2002, set forth certain factual allegations and asserted that
the follow ng constituted cause for its action and its proposed
action: excessive absenteei sm and/or abandonnment of position
(Count 1); gross insubordination and willful neglect of duty
(Count 11); and conduct unbecom ng a school board enpl oyee in
vi ol ati on of School Board Rule 6Gx13-4A-1.21 (Count 111).

At the final hearing, Petitioner presented the testinony of
Carol yn Bl ake (principal of Horace Mann); Reinal do Benitez
(Executive Director of Petitioner's Ofice of Professiona
Standards); and Susan Lilly (supervisor of Petitioner's payrol
operations). Petitioner offered 15 sequentially numnbered

exhi bits, each of which was admtted i nto evi dence. The



undersi gned granted Petitioner's unopposed notion to take
official recognition of School Board Rules 6Gx13-4A-1.21
(pertaining to enpl oyee conduct) and 6Gx13-4E-1.01, (pertaining
to absences and | eaves). Respondent testified on her own
behal f, but she called no other witness and offered no exhibit.
The transcript of the final hearing was filed on
Novenber 1, 2002. Pursuant to Petitioner’s notion, the tine for
filing proposed recommended orders was extended up to and
i ncl udi ng Novenber 27, 2002. Petitioner's Proposed Recomrended
Order, filed Novenber 27, 2002, has been dul y-considered by the
undersigned in the preparation of this Recommended Order.
Respondent did not file a proposed recommended order

FI NDI NGS OF FACT

1. At all tines naterial hereto, Petitioner was a duly-
constituted school board charged with the duty to operate,
control and supervise all free public schools within the school
district of Mam -Dade County, Florida, pursuant to Section 4B
of Article I X, Constitution of the State of Florida and
Section 230.03, Florida Statutes.

2. At all times material hereto, Petitioner enployed
Respondent as a school security nonitor and assigned her to work
at Horace Mann, which is a public school |ocated within the
school district of Mam-Dade County, and, as will be discussed

below, to a tenporary duty | ocation



3.

Respondent is a non-probationary "educational support

enpl oyee" within the meaning of Section 231.3605, Florida

St at ut es,

whi ch provides, in pertinent part, as foll ows:

(1) As used in this section:

(a) "Educational support enpl oyee" neans
any person enployed by a district school
system. . . who by virtue of his or her
position of enploynment is not required to be
certified by the Departnment of Education or
di strict school board pursuant to
s. 231.1725. . . .

(b) "Enpl oyee" nmeans any person enpl oyed
as an educational support enpl oyee.

(c) "Superintendent" neans the
superintendent of schools or his or her
desi gnee.

(2)(a) Each educational support enployee
shal | be enpl oyed on probationary status for
a period to be determ ned through the
appropriate collective bargai ni ng agreenent
or by district school board rule in cases
where a col |l ective bargaini ng agreenent does
not exi st.

(b) Upon successful conpletion of the
probati onary period by the enpl oyee, the
enpl oyee's status shall continue from year
to year unl ess the superintendent term nates
t he enpl oyee for reasons stated in the
col | ective bargaining agreenent, or in
di strict school board rule in cases where a
col | ective bargai ni ng agreenent does not
exi st :

(c) In the event a superintendent seeks
term nati on of an enpl oyee, the district
school board may suspend the enpl oyee with
or without pay. The enployee shall receive
witten notice and shall have the
opportunity to formally appeal the
term nation. The appeal s process shall be
determ ned by the appropriate collective
bar gai ni ng process or by district school
board rule in the event there is no
col | ective bargai ni ng agreenent.



4. Respondent’s enploynent with Petitioner began on
April 12, 1993. At the tinmes material to this proceeding,
Respondent was a nenber of the United Teachers of Dade (UTD)
coll ective bargaining unit.

5. On Cctober 22, 2001, Metro-Dade Police arrested
Respondent on charges of aggravated battery and viol ati on of
probation. Respondent remained incarcerated fromthe date of
her arrest until My 15, 2002. Respondent admtted that she had
engaged in a fight while she was on probation and that she had
thereby violated the terns of her probation.

6. Respondent did not report to work between October 22,
2001, and May 15, 2002.

7. Respondent sent a letter to Petitioner dated
Decenber 3, 2001, and addressed "to whomit may concern."” The
letter reflects that Respondent had previously entered a plea to
a charge of donestic violence for which she had been placed on
probation. It also reflected that that she was in jail after
violating the conditions of her probation by having engaged in a
fight. Respondent's letter represented that she woul d be
released fromjail on February 4, 2002, and nmakes it clear that
she wanted to retain her enploynent, if possible.

8. Carolyn Bl ake was the principal of Horace Mann at the
tines material to this proceeding. M. Bl ake | earned of

Respondent’s arrest within days of its occurrence. Shortly



thereafter, Ms. Bl ake forwarded her hone tel ephone nunber to
Respondent and sent Respondent a nessage to call her collect
fromjail so that she and Respondent could di scuss Respondent’s
enpl oynent intentions.

9. On Decenber 26, 2001, Respondent placed a collect cal
to Ms. Blake at Ms. Blake’s home. Ms. Bl ake accepted the
collect call from Respondent. During the ensuing tel ephone
conversation Respondent told Ms. Bl ake that she woul d be
released fromjail by February 4, 2002, and that she hoped to
return to work. Ms. Blake told Respondent she shoul d consider
resigning fromher enployment with Petitioner because of the
nunber of days she had been absent wi thout authorized |eave.

10. On January 14, 2002, Ms. Bl ake attenpted to
comuni cate with Respondent through a nenorandum sent to
Respondent's home address. The nenorandum refl ected that
Respondent had been absent from her worksite since Cctober 19,
2001, and that the absences had inpeded the effective operation
of the worksite. The nenorandum requested that Respondent
sel ect from anong four options and to notify her worksite within
three days of the date of the notice regardi ng her enpl oynent
intentions. The four options were to (1) notify the worksite of
the date she intended to return to work; (2) apply for |eave of

absence; (3) resign; or (4) retire.



11. The January 14, 2002, nenorandum further advised
Respondent that her absences woul d continue to be unauthorized
until she communicated directly with Ms. Bl ake as to her
enpl oynent intentions.

12. Petitioner's |eave policies do not permt a | eave of
absence for an incarcerated enployee. At the tinmes material to
this proceedi ng, Respondent was not eligible for a | eave of
absence under Petitioner’s |eave polices.

13. On March 11, 2002, Respondent was directed to report
to a conference-for-the-record (CFR) schedul ed for March 28,
2002, at the School Board’'s O fice of Professional Standards
(OPS) to address, anong ot her things, Respondent’s arrest; her
vi ol ati on of School Board rules dealing wth enpl oyee conduct;
her excessive absenteeism and her future enploynent status with
Petitioner. The notice that instructed Respondent to attend the
CFR was mail ed to Respondent's hone address.

14. On March 28, 2002, Respondent was still incarcerated,
and she did not attend the schedul ed CFR schedul ed for that day
at OPS. On March 28, 2002, a CFR was held at OPS in
Respondent’s absence. At the CFR held on March 28, 2002,
Respondent’ s enpl oynment history with the School Board was
revi ewed, including the nunber of days that Respondent had been
absent from her worksite, with special enphasis on the nunber of

days she had been absent w thout authorized | eave.



15. On March 28, 2002, Ms. Bl ake recommended t hat
Respondent’ s enpl oynent with the School Board be term nated due
to Respondent’s excessive absenteei sm and because of the adverse
i npact Respondent’s absenteei smwas havi ng on the operation of
t he school site. As of March 28, 2002, Ms. Bl ake had received
no conmuni cation from Respondent since their tel ephone
conversation on Decenber 26, 2001. Despite having Ms. Bl ake’s
home t el ephone nunber and know ng that she woul d accept a
collect call, Respondent nmade no effort to contact M. Bl ake
after Respondent | earned that she would not be rel eased from
jail on February 4, 2002.

16. By notice dated April 23, 2002, Respondent was
directed to appear on May 8, 2002, at a neeting at OPS to
address the enploynent action that had been recommended by
Ms. Blake. This witten directive was sent by mail to
Respondent's hone address.

17. As of May 8, 2002, Respondent was still incarcerated.
Because of her incarceration, Respondent did not attend the
nmeeting and had not reported to her worksite. On May 8, 2002,
the schedul ed neeting was held at OPS. As a result of the
nmeeti ng, the Superintendent recommended that the School Board
term nate Respondent's enpl oynent and schedul ed the
recommendation to be considered by the School Board at its

nmeeti ng of June 19, 2002.



18. On May 16, 2002, the day after she was rel eased from
jail on May 15, 2002, Respondent called M. Bl ake, who
instructed her to neet with an adm nistrator at the regional
office. Respondent conplied with that directive and was ordered
by the adm nistrator to report to an alternative work site
pendi ng the School Board s action on the reconmendation to
termnate her enploynent. Respondent refused to conply with the
order to report to an alternate worksite because she did not
want to jeopardize her claimfor unenploynent conpensation
benefits.

19. From Cctober 22, 2001, through May 15, 2002,
Respondent was i ncarcerated and was absent from work wi thout
authority. From May 16, 2002, through June 19, 2002, Respondent
was absent w thout authority and either failed or refused to
report to work. For the school year 2001- 2002, Respondent
accumrul at ed 142 unaut hori zed absences.

20. On June 19, 2002, the School Board suspended
Respondent and initiated di sm ssal proceedi ngs agai nst
Respondent on the foll owi ng grounds: excessive absenteei sm
and/ or abandonnent of position; wllful neglect of duty; and
vi ol ati on of School Board rules dealing with enpl oyee conduct.

21. Respondent’s famly received Ms. Bl ake s nmenorandum
and the notices of schedul ed neetings that were mail ed by

Petitioner to Respondent’s home address whil e Respondent was



i ncarcerated. Respondent testified that she did not see the
menor andum and notices until after she was released fromjail

22. There was no justification for Respondent’s failure to
contact Ms. Bl ake after Respondent |earned she would not be
released fromjail on February 4, 2002. There was no
justification for Respondent's failure to attenpt to conply with
Petitioner's | eave policies.

23. There was no justification for Respondent’s refusal to
report to the alternate worksite as instructed by the
adm ni strator at the regional office.

CONCLUSI ONS OF LAW

24. The Division of Administrative Hearings has
jurisdiction over the parties hereto and the subject matter
her eof pursuant to Sections 120.569 and 231. 3605, Florida
St at utes.

25. Respondent is a non-probationary educati onal support
enpl oyee within the meaning of Section 231.3605(1)(a), Florida
Statutes. Pursuant to Section 231.3605(2)(b), Florida Statutes,
Petitioner has the authority to term nate Respondent’s
enpl oynent for the grounds set forth in the applicable
col | ective bargai ning agreenment, which is the collective
bar gai ni ng agreenent between Petitioner and the UTD. The School
Board has the burden of proving the allegations in the Notice of

Specific Charges by a preponderance of the evidence. Allen v.

10



School Board of Dade County, 571 So. 2d 568, 569 (Fla. 3d DCA

1990); Dileo v. School Board of Lake County, 569 So. 2d 883

(Fla. 3d DCA 1990). The applicable collective bargaining
agreenent does not inpose a nore stringent burden of proof on
t he School Board.

26. Article XXI, Section 3(D), of the UTD | abor contract
provi des that the enploynent of an educational support enpl oyee
may be term nated for just cause as follows:

(D) . . . Just cause includes, but is not
[imted to, m sconduct in office,
i nconpet ency, gross insubordination, wllful
negl ect of duty, imorality, and/or
conviction of a crine involving noral
turpitude. Such charges are defined in
State Board Rul e 6B 4. 009.

27. School Board Rule 6Gx13-4A-1.21 states in pertinent
part that:

Al'l persons enpl oyed by The School Board
of M am - Dade County, Florida are
representatives of the M ani -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their
enpl oynment and in the comunity, in a manner
that will reflect credit upon thensel ves and
t he school system

28. Rule 6B-4.009(4), Florida Adm nistrative Code,
contains the following definitions that nust be considered in
det erm ni ng whet her Respondent is guilty of gross

i nsubordination or willful neglect of duties:

(4) Goss insubordination or willful
negl ect of duties is defined as a constant

11



or continuing intentional refusal to obey a
direct order, reasonable in nature, and
given by and with proper authority.

29. Section 231.44, Florida Statutes, a school board to
term nate the enpl oynent of an enployee who is willfully absent
fromenpl oynent wi thout authorized | eave, as foll ows:

Any district school board enpl oyee who is
willfully absent fromduty w thout |eave
shall forfeit conpensation for the tinme of
such absence, and his or her enploynent
shal |l be subject to term nation by the
school board.

30. Petitioner established by the requisite evidentiary
burden that Respondent was guilty of gross insubordination,
wi |l ful neglect of duties, and excessive absenteei sm by proving
t hat Respondent was absent w thout authorized | eave for 142 days
during the 2001-2002 school year; that Respondent failed to
conply with | eave procedures; failed to keep her supervisor
advi sed as to her incarceration status; and refused her duty
assignnent after her release fromjail.

31l. Respondent failed to attend the conferences schedul ed
at OPS because her incarceration prevented her attendance.
Consequently, her failure to attend the neetings was not an
intentional refusal to conply with Petitioner's directives, and
that failure does not constitute gross insubordination.

32. Petitioner established that Respondent viol ated School

Board Rul e 6Gx13-4A-1.21, by fighting while she was on probation

12



for aggravated battery as alleged in Count |11l of the Notice of
Specific Charges. 1/ However, Petitioner failed to establish
that the violation set forth in Count Ill constituted just cause
to term nate Respondent's enpl oynent independent of Counts |I and
1. Petitioner offered no persuasive evidence and no pl ausible
argunment for the proposition that Respondent's conduct -- which
occurred off school prem ses and did not involve an act of noral
turpitude or reflect negatively on the School District --
constituted just cause to term nate her enpl oynent.

RECOMVENDATI ON

Based upon the foregoing findings of act and concl usi ons of
law, it is RECOWENDED that Petitioner enter a final order
adopting the Findings of Facts and Concl usions of Law set forth
herein. It is further RECOWENDED that the final order find
Respondent guilty of excessive absenteei sm gross
i nsubordination, and willful neglect of duty as alleged in
Counts | and Il of the Notice of Specific Charges. It is
further RECOMVENDED t hat the final order sustain Respondent's
suspensi on wi thout pay and term nate her enpl oynent as a school

nmoni t or.
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DONE AND ENTERED this 10th day of Decenber, 2002, in

Tal | ahassee, Leon County, Flori da.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 10th day of Decenber, 2002

ENDNOTE

1/ Petitioner did not allege and did not prove that Respondent
was guilty of m sconduct in office as that termis used in the
UTD contract. M sconduct in office is defined by Rule 6B
4.009(3), Florida Adm nistrative Code, as foll ows:

(3) Msconduct in office is defined as a
violation of the Code of Ethics of the
Educati on Profession as adopted in Rule 6B-
1. 001, FAC., and the Principles of
Pr of essi onal Conduct for the Education
Profession in Florida as adopted in Rule 6B-
1. 006, FAC., which is so serious as to
inmpair the individual's effectiveness in the
school system

COPlI ES FURNI SHED
Eric J. Cvel bar, Esquire

1181 Northwest 57th Street
Mam, Florida 33127
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Luis M Garcia, Esquire

M am - Dade County School Board
1450 Nort heast Second Avenue
Suite 400

Mam, Florida 33132

Merrett R Stierheim Superintendent
M am - Dade County School Board

1450 Nort heast Second Avenue

Suite 912

Mam , Florida 33132

Honorabl e Charlie Cri st
Conmi ssi oner of Education

Depart nent of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, General Counsel
Depart ment of Education

325 West Gaines Street

1244 Turlington Buil ding

Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recoomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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